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STEORZ THI SEEAPTMENT OF WATUBAL PESDURLES

IN THE MATTER OF APPLICATION FCR )

BENEFICIAL WATER USE PERMIT 0. ) FIHDINGS OF FACT, CONCLUSIONS
13,643-s40A BY ROBERTS LOAN ANU ) OF LAW, AND COROER

CATTLE COMPANY )

The Praoposed Findings of Fact, Canclusions of Law, and Order in this matter
as entered on April 27, 1973 by the Hearing fxaminer, are nereby adopted as the
Finai Findings of Fact, Conclusions of Law, and the Final Order. .

The Appiication for Beneficial Water Use Permit No. 13,648-s40A by Roberts
Loan and Cattle Company is hereby denied.

RECOMMENDATION

The Department recommends that all parties in iniy .otler install and maintain
adequate measuring devices tu fit their particular individual : tuation, and keep

s record of water used fcr their own proof of their water righis and use.

# 7 ,
Done this /& day of __ ° ,}MW , 1978. 4
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Administrator, water Resources Division
DEPARMTENT OF NATURAL RESOURCES
AND COHSERVATION
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|t Twz wATTER OF APPLICATION FOR ) |
| ScusriciAl WATER UST PEGMIT NO. ) \
| 13 2133408 BY ROBERTS LOAN AND ) PanPOSAL FOR DECISION 1
CATTLE COMPANY ) ;
1

oyrsuant to tne Montana Mater Use Act and the "ontana Administrative Pro-
cedures Act, after due notice, a hearing was held on March 20, 1978, at Roundup,
vgntana, for the purpose of hearing obiections to the above-named Application
for Beneficial Water Use Permit No. 13,648-s40A, William F. Throm, Hearing
Examiner presidina.

Tae Applicant, Roberts Loan and Cattle Company, represented by Mr.
2obert £. Lee and Mr. Rodney M. Dahl, appeared at the hearing and presented
testimony in support of the application. The Roberts Loan and Cattle Company
was not represented by legal counsel. No exhibits were introduced in support

of the application.

Others appearing at the hearing and testifying in support of the applica-

tion were Mr. Gary G. Robson.

Sne Ohjector attended the hearing and nresented testimony or statements.
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e Qbiector present was Mr. Nick Raths. Mr. Raths was represented by Jegal

oy Rodeghiero, Attornev at Law, Qoundup, Montana. The Objector intro-

ducas six exhibits suoporting his objection to wit: Exhibit 0-1, photo coby¥

ights Report. “ussa2lsheil Countly Abstract and Title Company, dated

377: Exhibits 0-2 through 0-6 ~re certified copies of the

.
o}

tapreaeiation Jocurents. The Chjector's Exhibits were marked accordinglv and

vemzivad into the record without objections.
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Montanz Department 2f ‘latural Resourzes and Conservation oersonnel ore- i
znd testifying on behalf of the Department were Mr. Stan Jones, Hearings i
crnnical Representative, Water Rights Bureau. The Department was not reore-
santed by legal counsel. Six exhibits were introduced by the Department to wit:
E¢ihi* D-1. Stan Jones Field Report; D-2, copy of topographic map Gouldirg
Creeck Natershed; D-3, photo cppies of later Resources Surveys, Townships 6 & 7
North, Range 25 East, Musselshell County; D-4, photo copies of old aerial

ohotographs of foulding Creek datershed; D-5, a series of 6 photographs of the

project area; and D-6, Stan Jones' hydrologic computations for the watershed.

The Department Exhibits were marked accordingly and received into the record
without objections.

SUMMARY OF THE RECORD

1. On June 24, 1277, the Devartment received an Application for Bene-
ficial Water Use Permit No. 13,648-s40A by Roberts Loan ard Cattle Company to
aporopriate 1.33 cubic feet per second or 600 gallons per minute of water, not
to exceed 287 acre-feet per annum from Goulding Creek, a tributary of the
Musselshell River, in Musselshell County, Montana. The water is to be impounded
and diverted from Goulding Creek in two new 2 acre-foot reservoirs at points
in the SW. SW: SE% and NEi: NW. SE% of Section 5; in a new 1 acre-foot reservoir

im the SEu NE: NEL of Section 18; in an existing 8 acre-foot reservoir in the

]

$E of Section 7; and in an existing .25 acre-foot reservoir in the

£

5

NI STL MWL of Section 8, all in Township 6 North, Range 25 East, M.P.M., and

(RN

diverted from said reservoirs by means of a oportable pump and used for new

irrigation on 34 acres in the 5% of Section 5, 23 acres in the N, of Section &,

oy

10 acres in the SEu of Section 7. 22 acres in the ME: of Section 18, all in
“ownskip & North, Range 25 East, M.P.M., and containing a total of °9 acres.
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vz or less, from Yay 1 to October 15, 1nclusive, of eaLh YE27.
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~s~lished in the Roundup Record “ribune, Poundup. Ycntara, notice gf Zhe mwew
Application for Beneficial Water Use Permit No. 13,648-540A.

3. The Department received objections to the above Application for

Beneficial Water Use Permit MNo. 13,648-540A as follows:
November 15, 1977, from Mr. Lowell A. Rathbun
November 28, 1977, from Mr. Nicholas T. Raths.
4. On January 6, 1878, the Department notified Mr. Lowell A. Rathbun

that his objection was not valid inasmuch as the Applicant's points of diver-

cion are downstream from Mr. Rathbun's claimaed points of diversion therefore
the Objector's prior water rights cannot be adversely affected by the granting
of the applied for permit.

5. Mr. Lee testified that the proposad appropriation would be made by
impounding Goulding Creek water in a ceries of five dams with a total storace
capacity of 13.5 acre-feet. The dams will be on Goulding Creek and will con-
sist of an existing 8.0 acre-foot reservoir in Section 7 and an existing 0.25
acre-foot reservoir in Section 8, and three new reservoirs consisting of two
5 0 acre-foot reservoirs and one 1.0 acre-foot reservoir in Section 18, all in
Township 6 North, Range 25 East. Water will be diverted from the reservoirs
by means of a pump with as yet an undetermined capacity but probably in the
range of 250 gallons per minute, and used for new 1rrigatioﬁ by means of a
sprinkler system cn a total of approximately 99 acres. Mr. lLee testified that
Goulding Creek flows year around through their place with the possible exception
of perhaps one year to his knowledge when it dried up. He further testified that

water would be released from one dam tu the next for their irrigaticn and stock-

watering ourposes. He testifi~d that the impoundments would be made by exca-

vation of oit reservoirs in the bed of Goulding Creek with the excavated raterial
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de*ail what means would be provided to release or Ev-zzss Trom such 2 geruiisre |
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the nater requirved to satisfy prior rights claimned by the Objectors. v,oLeg i
4 | testified that it was not his intentions to aporporiate a full irrication ﬁ
a supply of 267 acre-feet per annum for the 93 acres as set forth in his aznd i- {
cation but that an inch or twe applied at a critical time up to 50 acre-fest

7 per annum would assure him of a good crop of hay and pasture and would satisfy

8 hic needs.

acrsace. Therefore they have cut back to aporoximately 3§ acres oresently

9 §. Mr. Dahl testified that he has lived on the Roberts Loan and Cattle
10 Company Ranch for seven years and that water -in Go:“aing Creek has flowed by

i his house all that time but that occasionally Goulding Creek does dry up

1> about 2 miles down the road. He testified that in his opinion the construction
03 n¥ the impoundments would improve stream flow conditions downstream because the
14 dams would be filled during periods of high runoff or periods of non-irrigation
s | yse by prior appropriators and thus would improve the groundwater conditions

6 for return flow to Goulding Creek.
17 7 Mr. Raths testified that his parents bought the ranch ha now owng

18 in 1907; that he has lived on the ranch ail his 1ife which is 52 years; that

[ the first irrigation system was ins*talled by his father in 1932 or 1933 covering
445 about 9U acres but many times there was not a sufficient gquantity of water
. available to irrigate that acreage, therefore over the years they improved the

.. {efficiency of the systerm to get better coverage and use of *he weter. Mr. Raths
. testified thaf of the land acguired by him over the years. that “here is |
:; iapproximately 27€ acres of irrigated land, including the original 92 acrés,
s iunjer ditcnes for which water has been appropriated for irrigation ourposes but
5, ithat 3oulding Creek does not orovide a sufficient flow to irrigate ali of this ;
|
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reslk haz indicates that there is no larne volume of runoff ag evidenced |
i

hy the absence o7 ncies or ponds ard that this condition has existed over the
~as* decade or so. He testified that in normal vears there is sufficiert flow
to raintain 2 useahle irrigation head until zbout the middle of April or the

* of “ay. however, ne testified that he does irrigate as long as there is a
useahle water supnlyv from Goulding Creel.

PROPOSED FINDINGS OF FACT

1. The novmal flow of Goulding Creek is fully appropriated during the
irrigation season.

2. There are unapnropriated waterc in Goulding Creek during the winter
months, at times of heavy spring runoff from snow-melt and at other times of
high intensity short duration summer stcrms, however, such times are relatively
infrequent and unreliable and the waters are not necessarily available at times
when the water can be put to the use proposed by the Applicant nor in the amount
the Appiicant seeks to arpropriate.

3. The unapprooriated waters could be aporcoriated without adverse effect
to prior existing water rights if a means were provided to release or by-pass all

water necessary to satis{v pricr existing water rights from the source of supply,

t
.

however, it is not known whether such means are economically or physicaliy
feasible. Without such means of release or by-pass the fApplicant would oreernt

water supplies to the adverse effect of prior acerooriators.

4. The Applicant was unorepared to testifv as to the specific rate of

flow or volume of water *tc be aporopriated and was unatle to testifv as to what

i~eans, if any, would Se orovided in the prooosed and existing structures =c

in @ timelv manner, 2 sufficiert rate 2f

by
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i. .rder *the provisions of Section 28-227, 2,.C°.%, 1847, 2 Beneficia’

|
f water Use Parmit s required by the Apolicant to aoprooriate water “rom the
i

J
g creoosed source af supolv.
/ ! 2. The Objector, Nicholas 7. Raths, has apparent prior existing water
i
- : rights from the proposed source of supely which by lTaw must be protected, how-
g ever, the guantification and final determination of the validity of such rights
|
g | Must await the adjudication process mandated by Section 83-877 et seq., of the
16 Montana Water Use Act, and any permits issued must be subject to that finai
i determinaticn.
[ 3. The richts of prior appropriators will be adversely affected unless
13 the proposed means of diversion provides a means whereby all waters necessary
ol 0 satisfy the rights of prior approﬁriators may be released or by-passed.
e 4. The proposed means of diversion or construction are not adeguate to
" show the rate and vclume of water to be appropriated nor the means whereby
17 water may be released or by-passed in a timely manner at the rate and volume
- necessary to protect the riaghts of prior avpropriators from the source of supnlv.
- 5. The Appiication for Beneficial Hater Use Permit No. 13,648-s404 by
> =oberts Loan and Cattle Cowmpany having Tailed to meet the criteria set forth in
26
« jSection 59-885 (3) must be denied.
:ﬂ % PROPOSED ORDER
:: [ 1. The Arplication for Bsneficial Water Use Permit MNo. 13,648-s5404% by i
:: I2cberts Loan and Catle Company is hereby denied. {
-7 |
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37277 5z mailed fo *he Tepartment within ten [10) days 2f*ter receict of servic
Proposal Tor Decision upon parties herein. Mo extensions ¢f time “or
filing exceptions will be granted. Upon receipt of any written exceptions
opportunity will be provided to file briefs and to make oral arguments before
the Oepartment Hearing Examiner.

S 7
DATED this &£/ 7 day of April, 1978,

T TR “THROT
HEARING EXAMINER
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ronaid J. Guse . an eTplcves of the
Zasogurcas and Censervaticn, beuing duly sworn 2o czilh, LT
April 28 , 1978 |, ne deposited in tha United 25 mail, cerzifioc
rerurn receipt requested,' a copv of the Propesad Order by the I
Exaz on the appiication by Roberts Loan and Cattle Company
A on No. 13,648-s40A TTTior a permit ro aRoprepriate water, 20v:s
ne following 2ersons or ageaciss: Certified ; os. 51486 to 51500

Mr. Edward A. Spidel, Fresident, Roberts Loan and Cattle Company, P.0. Box 507,
Roundup, MT 59072 {Applicant)

. Mr. Nicholas T. Raths, P.G. Box 305, Roundup, MT 59072

. Mr. Roy (. Rodeghiero, Attorrney at Law, No. 1 Main Street, Rourdup, MT 359072

Mr. Lowell A. Rathbun, 1266 Stratford lLane, Carisbad, CA 92008

Messrs., Rodney M. Dahl and Robert E. Lee, Goulding Creek Route, Roundup, MT 59072
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F NATURAJR RESOURCES AND CONSERVATION

DEPARTMEN

STATE 0OF MONTANA )

Count~ of Lewis and Clark )

Cn thi= Twenty Eighth dav of April , 1978, berfore

Notary Pual,: in and for said State, personally appeared  Ronald J, Guse .
waown to me zo be the Asst. Cnief, Water Rights Bureau , of zho deps s
that executed this instrument or the persons wWhe executed the instrumani on H
of s1id dedartment, and acknowledeged to me that such department execuioed Che same

IV WITNESS WHEREDF, Ihave hereunto set av hand and affixed av officisl seal,
The dav aad vear in chis certificate first above written.

NOTARY PURLIC for the State of Moniars

Residing 2t
na
My Commission Expires hty 16 1980
My coTmissioh o enplras






